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June 29, 2009
Ms. Charlene Frizzera

Acting Administrator

Centers for Medicare & Medicaid Services

Hubert H. Humphrey Building

200 Independence Avenue, S.W., Room 445-G

Washington, DC 20201

RE: CMS-1406-P, Medicare Program; Proposed Changes to the Hospital Inpatient

Prospective Payment System for Acute Care Hospitals and Fiscal Year 2010 Rates and to the Long-Term Care Hospital Prospective Payment System and Rate Year 2010 Rates; Proposed Rule (Vol. 74, No. 98), May 22, 2009
Dear Ms. Frizzera:

On behalf of its 144 member hospitals, the Michigan Health & Hospital Association (MHA) appreciates this opportunity to provide comments to the Centers for Medicare & Medicaid Services (CMS) regarding the proposed rule to update the hospital Inpatient Prospective Payment System (IPPS) for Fiscal Year (FY) 2010. While the rule, which was published in the May 22, 2009, Federal Register, provides a 2.0 percent market basket increase for hospitals that submit data for the CMS quality measures, we strongly oppose the CMS’ 1.9 percent “behavioral offset” reduction to account for changes in hospital coding.  In addition, we are concerned about other significant policy changes proposed in the rule that would undermine several fundamental payment principles and negatively impact Medicare reimbursement nationally at a time when the population is aging and increasing their need for healthcare services.
The adequacy of Medicare payments to cover the cost of services provided is crucial for ensuring the future viability of Michigan’s nonprofit hospitals. Medicare represents 43 percent of inpatient discharges and generated a nominal 1.6 percent margin in FY 2006 using Medicare allowable cost.  Trended forwarded with cost increases that exceeded the Medicare market basket updates, these margins evaporated in FY 2009.  Implementing changes proposed in the FY 2010 rule will further compromise the financial stability of Michigan’s hospitals and their ability to provide necessary services within their communities.   Michigan’s population continues to age and the number of Medicare beneficiaries is projected to increase 16 percent of the state’s population by 2020.  Coupled with a negative 9 percent margin on Medicare outpatient services, the Medicare service line is unsustainable as a business model long-term for Michigan’s hospitals as the overall Medicare margin was 1.6 percent with 57 percent of Michigan’s hospitals losing money providing Medicare services.  An independent analysis by Hal Cohen, PhD. determined that Michigan’s hospital cost so equivalent discharge of $9,095 was 6.3 percent below the national average of $9,711.
 When all payors are aggregated, Michigan hospitals experienced a negative 1.5 percent patient margin, with approximately 66 percent, losing money on patient care services. With Medicare and Medicaid comprising approximately 53 percent of statewide volume and both paying significantly less than cost, coupled with increasing levels of uncompensated care, hospitals are struggling to remain financially viable and provide the services needed in their communities.  The proposed Medicare changes will further threaten the future viability of hospitals and access to healthcare services for Medicare beneficiaries and other residents of the state of Michigan.  Our key concerns regarding the FY 2010 proposed rule include:
MS-DRG Documentation and Coding Adjustment
 (Federal Register Pages 24093 – 24101)
The proposed rule includes a 1.9 percent cut to both operating and capital payments in
FY 2010 and beyond  to correct the base rate for payments made in FY 2008 that the CMS claims are the effect of documentation and coding changes that do not reflect real changes in case mix.  When combined with other policy changes, this cut will result in hospitals being paid approximately $272 million less in FY 2010 than in FY 2009.  In its analysis of documentation and coding changes, the CMS concludes that from FY 2007 to FY 2008, there was a decline in actual case mix; in contrast, an analysis by the American Hospital Association (AHA)  found that there is a historical pattern of steady annual increases of 1.2 to 1.3 percent in real case mix.  As a result, we are very concerned that the CMS’ conclusion is based on a flawed analysis and incorrect.  
In the proposed rule, the CMS states that documentation and coding-related increases in 
FY 2008 were 2.5 percent.  Since the CMS implemented a negative 0.6 percent behavioral offset adjustment in FY 2008, they are proposing to apply a further adjustment of negative 1.9 percent in FY 2010.  Given the current financial status of Michigan hospitals, the MHA appreciates the CMS not proposing a retroactive adjustment to recover this difference for FY 2008 and FY 2009. 
In addition, there are other policy changes that could have caused real increases in case mix, Such as:

· The implementation of present-on-admission (POA) coding and negative impact if POA is not coded has forced hospitals to revise their patient assessment.   This is likely to result in additional secondary diagnoses being identified, treated and coded, which involves a real increase in resource use and, therefore, real case-mix change.
· The Recovery Audit Contractor (RAC) focus on 1-day stays caused hospitals to challenge some physician requests for admission of borderline patients to avoid retrospective denial of short-stay admission.  This change in practice will increase the average acuity within each base DRG for patients that remain in the inpatient setting.
· The increased Medicare Advantage payments accelerated beneficiaries moving to Medicare Advantage (MA) plans from traditional Medicare.  Overall, MA enrolls healthier Medicare individuals, thereby increasing the average acuity level of the population that remains in fee-for-service Medicare.  Since January 2007, Michigan has experienced a 139 percent increase in the number of MA enrollees, with approximately 395,000, or 26 percent, of Michigan’s 1.5 million Medicaid beneficiaries currently enrolled in one of 32 MA plans.  

· Effective Jan. 1, 2008, the CMS expanded the procedures that can be performed in an ambulatory surgery center (ASC).  We believe that these changes are accelerating the move of lower-acuity patients to the outpatient setting, which would result in increased acuity in the inpatient setting.   
Hospital Market Basket

(Federal Register Pages 24153 – 24161)

As required by law, the CMS proposes to rebase the market basket from FY 2002 to
FY 2006 and revise certain categories and price proxies.  However, due to the current economic conditions, the projected increase in the market basket could be extremely volatile this year.  Although, the United States has recently experienced a period of low inflation, there are no guarantees that this will continue for the remainder of 2009.  While the CMS is required to revise the weights used in the hospital market basket every four years to reflect the most current data available, but is not required to modify the price proxies used in the market basket calculation.  Accordingly, we urge the CMS to only rebase the data and weights used in the market basket calculation, and not to revise the price proxies used in the calculation.  This would result in a more stable estimate of the increase in the market basket.
Labor-related Share.  The MMA also requires the CMS to revise the labor-related share every four years.  For FY 2010, the CMS proposes to change its treatment of professional fees such as those for accounting and auditing services, engineering, legal, management, consulting and home office costs that are currently included as labor-related costs in the determination of the labor share. The CMS proposes to review the calculation in FY 2010 to differentiate between professional services purchased in the local labor market, which the CMS would classify as labor costs, and professional services purchased outside of the market, which would be classified as non-labor costs. 

The CMS conducted a survey and is relying on responses from 108 hospitals, or approximately 3 percent of IPPS hospitals, to estimate the proportion of professional fees that are purchased within local labor markets. In addition, the CMS has not provided the data necessary to verify its allocation of the professional fees in the proposed rule and the validity of estimates based on a small sample is questionable.  However, even if the CMS’ calculations were accurate, the MHA would oppose the proposed change in the treatment of professional fees. The MHA believes that the CMS’ assumption that professional fees paid to providers not located in the same labor market as the hospital are not labor-related, is invalid since these services, regardless of where purchased, are substitutes for hospital-employed staff and should be included as labor costs.  The CMS proposes to reduce the labor-related share from 69.7 percent to 67.1 percent due to the use of more recent data, as well as removing professional fees purchased outside the hospitals’ labor market, from the labor-related share.  This proposed change, if adopted, would adversely affect hospitals with a wage index greater than 1.0.  The labor share for hospitals with wage indices less than 1.0 will remain at 62 percent, as specified in the MMA.
The MHA strongly opposes the proposed elimination of a portion of professional fees from the labor share and urges the CMS to drop this proposal.  Instead, the CMS should maintain the labor-related share at 69.7 percent for hospitals with an area wage index greater than 1.0 until a statistically valid approach can be implemented.
CHANGES TO MS-DRG CLASSIFICATIONS AND RELATIVE WEIGHTS
(Federal Register Pages 24089 – 24092)

The CMS recently undertook significant efforts to reform the diagnosis-related groups (DRGs) and calculation of the corresponding relative weights.  The CMS began the transition to cost-based weights in FY 2007, and to Medicare-Severity DRGs (MS-DRGs) in FY 2008, and to overhaul the complications and comorbidities (CC) list in FY 2008, with these changes fully implemented in FY 2009.
MS-DRG Reclassifications

(Federal Register Pages 24089-24092)

Given the recent implementation to MS-DRGs, the CMS proposed only a limited number of MS-DRG classification changes for FY 2010.  
Recalibration of MS-DRG Relative Weights

(Federal Register Pages 24101-24104)

The hospital community continues to support meaningful improvements to Medicare’s hospital inpatient PPS.  One of the fundamental values of a PPS is the ability of providers to reasonably estimate payments in advance to impact key management decisions.  We are pleased that the CMS has not proposed any major refinements to its methodology for calculating the MS-DRG relative weights for FY 2010.  
In its description of the methodology used to calculate the MS-DRG relative weights for 
FY 2010, the CMS states that, as in years past, it excluded discharges for Medicare beneficiaries enrolled in MA managed care plans.  However, we believe that these discharges were inadvertently included when both calculating the relative weights and analyzing the impact of the rule’s proposed changes.  Therefore, the MHA requests that the CMS re-evaluate its calculation to ensure that Medicare Advantage claims are excluded for the determination of DRG weights.  However, we encourage the CMS to continue to include these claims in the MedPAR data set for analytical purposes.
HOSPITAL QUALITY DATA 
(Federal Register Pages 24165 – 24181)
The Deficit Reduction Act of 2005 (DRA) expanded quality reporting requirements for hospitals to be eligible to receive a full market basket update and provided the Secretary with the discretion to add quality measures that reflect consensus among affected parties and replace existing quality measures on the basis that they are no longer appropriate.  In the proposed rule, the CMS puts forward four new measures to be included for the FY 2011 annual payment determination.  The proposed measures include two surgical care measures and two structural measures of participation in clinical database registries.  
The MHA appreciates that the CMS recognizes the need to minimize the data collection burden for hospitals by limiting the number of new measures that would require chart abstraction to collect the quality measures data.  However, we are concerned that theCMS appears to select quality measures based on the criteria of what hospitals can feasibly collect and what the agency is capable of accepting.  The quality measures selected for public reporting purposes should be driven by a common set of national priorities for quality improvement and public reporting.  These priorities exist in the work of the National Quality Forum’s (NQF) National Priority Partners in which the CMS and other federal agencies participate.  We are disappointed that the CMS makes no mention of this group’s work.  We encourage the CMS to look to the Partners’ goals as a framework for the types of measures that should be included in the pay-for-reporting program.  The goal of the national priorities is to engage all stakeholders in a shared effort to make quality improvements in the most important areas of patient care.  The Hospital Quality Alliance (HQA) has agreed that the Partners’ national goals should provide a foundation for its future work and it would be beneficial for the CMS to follow these national goals as well.   
Proposed Quality Measures.  Two of the measures put forward by the CMS have not been endorsed by the NQF and none has been adopted by the HQA.  Through the NQF, interested health care stakeholders come together to choose measures that are useful for quality improvement and public reporting.  Through the HQA, public and private partners come together to identify areas to focus on that are critical to hospitalized patients and, from among the NQF-endorsed measures, select those that best assess quality in those priority areas.  These two organizations are the primary consensus groups for hospital quality reporting.  In the proposed rule, the CMS fails to follow the DRA requirement that chosen measures represent a “consensus among affected stakeholders,” as the agency did not propose measures that are endorsed by the NQF and adopted by the HQA.  The MHA believes that measures added to the pay-for-reporting program must first go through the rigorous, consensus-based assessment processes of both the NQF and HQA.  

Public reporting of a small and actionable set of measures on Hospital Compare leads to a significant investment of provider resources in collecting data and improving performance.  Therefore, the measures chosen for public reporting should be important measures that accurately and reliably assess meaningful aspects of care.  It is incumbent on the CMS to choose the best possible measures for this purpose.  To do this, the CMS should follow a clear set of criteria to determine which measures are most scientifically sound.  We suggest that the CMS look to criteria that were recently developed by The Joint Commission.  The Joint Commission has spent time examining what makes some measures better than others.  It concluded that excellent measures are those for which there is a large volume of research linking the measure to improved outcomes; the measure accurately assesses the relevant clinical process; and implementation of the measure has minimal unintended adverse consequences.  The MHA, along with the AHA and other hospital associations, agree with these criteria.  One reason we urge the CMS to adopt only measures that are NQF-endorsed and HQA-adopted is that the NQF process identifies those measures that accurately assess relevant clinical processes, and both the HQA and the NQF processes help identify those measures that have an important linkage to improved clinical outcomes and have minimal unintended consequences.  

Although they have been endorsed by the NQF, because they have not been adopted by the HQA, we do not support the inclusion of the two proposed surgical care measures – postoperative urinary catheter removal on postoperative day 1 or 2 and perioperative temperature management – into the pay-for-reporting program.  With regard to the two structural measures of clinical registry participation – participation in a systematic clinical database registry for stroke care and participation in a systematic clinical database registry for nursing sensitive care – these measures should not be included in the pay-for-reporting program because they are not tightly linked to improving quality and patient care, nor have they been endorsed by the NQF or adopted by the HQA.  For many of the pay-for-reporting measures, such as providing beta-blockers upon discharge to heart attack patients, there is a great deal of scientific evidence that providing that particular process of care can improve patient outcomes.  The structural clinical registry participation measures fail to meet that standard.  There is no established connection between whether a hospital answers “yes” or “no” to the registry participation measures and the quality of the care that hospital provides.  

In addition, we are concerned that these measures contain an implicit encouragement by the Medicare program for hospitals to participate in clinical data registries designed and run by external organizations.  Many clinical registries require hospitals to pay a costly fee to participate.  The MHA urges the CMS not to adopt the quality measures assessing participation in clinical data registries. 
In order to maintain consistency with national consensus standards, for FY 2011, the CMS proposes to harmonize the specifications for two measures adopted for the FY 2010 payment determination: PSI 4 – Death among surgical patients with treatable serious complications, and Nursing Sensitive – Failure to rescue.  However, the CMS states it may continue to report the measures in two different topic areas on the Hospital Compare Web site, with both the nursing sensitive measures and Agency for Healthcare Research and Quality patient safety indicators.  The proposal to report the same measures on two different sections of Hospital Compare highlights a shortcoming of the Web site.  Currently, the Hospital Compare site is cumbersome to navigate, and the data are displayed in a rigid fashion.  Consumers searching for information for use in health care decision-making and hospitals using the site for quality improvement purposes can view the data only in static, pre-designed screenshots.  

The Hospital Compare site lacks flexibility to create customized reports or to tailor the data display to the end user’s needs.  The CMS notes that the harmonized measure is relevant to both patient safety measures and nursing sensitive measures; however, other measures on Hospital Compare also are relevant to multiple health conditions or departments within a hospital.  For example, hospitals may wish to examine how well they are performing on delivering care at discharge and, thus, they would want to develop a Hospital Compare report that shows their performance on each of the care processes that take place during discharge.  We urge CMS to examine how to improve the functionality of the Hospital Compare Web site and build more user-friendly capabilities into the site.   

The NQF endorsed and the HQA adopted several other measures that the CMS did not propose to include for FY 2011.  In particular, the NQF endorsed and the HQA adopted two measures of infection rates: surgical site infection and central line catheter-associated blood stream infection.  The HQA believes that these measures are ready for public reporting.  They have been thoroughly specified, are currently used in other reporting initiatives, are salient to consumers and hold important information that hospitals can use for their quality improvement programs.  The CMS lists the central line catheter-associated blood stream infection rate measure as a possible measure for FY 2012 or beyond; the surgical site infection rate measure is not listed in the proposed rule.  The MHA urges the CMS to reconsider implementing these measures of infection rates as soon as possible.  
Maintenance of Technical Specifications for Quality Measures.  We appreciate that the CMS asked for comments on how the agency could better inform the public about the periodic changes to quality measures’ technical specifications.  We believe the QualityNet Web site is a useful tool.  One aspect of posting updated technical specifications that can be problematic is that revisions are often made to the specifications right before data collection begins.  These last-minute changes cause problems as hospitals finalize their data collection efforts.  We suggest the CMS share the draft technical specifications with hospitals and data vendors 30 days prior to their release so that any errors or omissions can be identified and corrected before the final version of the specifications is released.  This method would reduce the necessity of publishing numerous rounds of revisions.
Program Procedures.  Although not proposing major procedural changes to the pay-for-reporting program, the proposed rule specifies many of the program’s processes in detail for the first time.  The MHA appreciates this specificity since it is helpful for hospitals to have clear direction on both the requirements and the process of the pay-for-reporting program.  With the exception of the attestation requirement, the MHA, along with the AHA, support the program procedures as outlined in the proposed rule.  However, we oppose the proposed requirement for electronic attestation of the accuracy of the data.  This requirement is unnecessary because the accuracy of the data already is assessed through the data validation process, and it adds another layer of administrative burden that could cause confusion among hospitals.  Requiring hospitals to attest to the accuracy of their data will not increase the reliability of the data collected for the pay-for-reporting program.  Historically, almost all hospitals have passed the data validation requirements, meaning that their data are found to be accurate and complete.  The MHA recommends that the CMS strike the proposed data attestation requirement.  

Data Resubmission, Validation and Appeals.  The proposed rule fails to address the issue of data resubmission when a hospital or its vendor becomes aware of an error in the data that was sent for posting on Hospital Compare.  The MHA urges immediate adoption of an effective mechanism that allows hospitals and their vendors to resubmit quality measure data if they discover an error.  The point of public reporting is to put accurate and useful information into the hands of the public, and this is facilitated by allowing known mistakes to be corrected.    
In the rule, the CMS proposes a new process for validating hospitals' quality data beginning in FY 2012.  Unlike the current process, which involves the review of a small number of medical charts from all hospitals, the proposed process would audit a larger number of charts from a randomly selected sample of hospitals.  For the FY 2012 payment determination, the CMS proposes to review 12 medical charts each quarter from 800 hospitals randomly selected each year from among all hospitals with at least 100 eligible patient cases.  The review would assess the accuracy of the hospital's measure rate, as opposed to the accuracy of the individual data elements.  We believe the CMS’ proposed process holds promise as a reasonable approach to ensure the accuracy of the quality data and improve upon the deficiencies in the current validation process.  

It is appropriate to focus on the hospital’s measure rate, as opposed to individual data elements, because the measure rate captures the information that is truly important to patient care.  For data validation in the current program, there have been several instances in which a mismatch between single data elements unrelated to the quality of care provided by a hospital, such as the patient’s birth date, have caused hospitals to fail validation.  Validating the hospital’s measure rate should eliminate these unfortunate incidents.  

The burden to hospitals will be reduced if they do not have to submit records for validation every year.  However, because hospitals will be selected at random each year, there is no guarantee that a hospital selected in one year will not be selected in the following year as well.  We urge the CMS to refine the validation selection process so that hospitals selected for validation in one year are not eligible for selection again until two years later.  Alternatively, the CMS could ensure that no hospital is selected more than two times within a five-year period.  This will help guarantee that a particular hospital is not disproportionately burdened by the selection process.  In addition, the CMS should consider allowing hospitals that pass validation with a very high score to receive a “pass” from the validation process for several years.  Such a policy would encourage hospitals to ensure their data are as accurate as possible and reward those hospitals with high accuracy rates.  
The MHA appreciates that the CMS plans to send two certified letter requests for medical records for data validation in case the hospital does not receive the first letter.  To ensure that every effort is made to communicate the request to the appropriate hospital staff, the MHA recommends that the CMS contractors also make phone calls to hospitals that do not respond to the first letter.  

To pass validation, the CMS proposes that hospitals meet a minimum of 75 percent reliability from the chart validation instead of the 80 percent match rate currently used.  We support setting a slightly lower validation threshold for the beginning years of the new validation process as hospitals and the CMS gain experience with the new system.  Again, we are generally pleased with the CMS’ proposal for the changes to the data validation process, and we urge the agency to continue to refine the plan put forward in the proposed rule.  

With regard to the appeals process, we support the CMS’ proposal allowing hospitals to submit their paper medical records for re-abstraction when they submit an appeal involving data validation.  This process will give hospitals that believe the results of their data validation testing were inaccurate an opportunity to have their data re-abstracted.  

With regard to the collection and reporting of hospital quality data there are three main areas of concern. First, the overly optimistic view of the usefulness and integration of electronic health records. Second, the use of measures that has yet to undergo an effective consensus process. Third, clear prioritization or framework for the further expansion of quality measurement in a pay-for-performance context has not been established.

Use of EHR or registries for the collection and reporting of data  The proposed rule suggests that the CMS’ ability to expand measures as set in the Deficit Reduction Act of 2005 is enhanced by the use of registries and electronic health records (ERH). This is an overly optimistic perspective. While the use of EHR and other automated means of collecting and reporting data reduce the burden on hospitals, many organizations are far from the ability to effectively use these tools to respond to the growing demand for additional reporting.

While many organizations have invested in the adoption and implementation of EHR, a vast majority of these systems do not have an effective means for the collection and reporting of hospital quality data. Very often the systems that are in-place lack interoperability as well. The efforts to standardize the interoperability of disparate systems via the Certification Commission for Healthcare Information Technology (CCHIT) are a critical element in moving the health care system forward. Yet, the target of vetting and implementation of standards by 2009 does not provide an adequate amount of time for the implementation of these standards. A significant barrier exists in the ways that hospitals have had programming customizations made to their systems to better serve their needs for using the EHR for the care of patients. 

In addition, the proposed rule does not speak to a timeframe for the testing of the systems to accurately capture and report data. The proposed rule references a Government Accountability Office report that cites the need for self reported data to be complete and accurate. Without an adequate testing of the interoperability standards in deployed systems it is not feasible to assure that data reported from newly connected systems is either accurate or complete.

Registries such as STS or the AHA Stroke Registry represent important voluntary mechanisms for the collection and analysis of data to further improvement in care. Because of this the MHA encourages the use of registries like those above because they represent a higher quality of data collection.  In the context of pay-for-performance we find it inappropriate to compel the use of such registries. These systems are often costly and require the support of additional personnel to collect and report that data. To require the use of a registry, without allowance for compensation of the additional costs is not welcome.


While the concept of the use of automated means to collect and report quality data is laudable, the timelines suggested in the proposed rule do not take into account the realities faced by hospitals. Additionally, requiring the use of tools like the national registries suggested in the proposed rule adds additional cost to the system.

Addition of quality measures  The proposed rule calls for the implementation of a number of measures, including some that have not undergone the consensus process of the National Quality Forum (NQF) which is contrary to that. The DRA requires that measure expansion be done so through a consensus process. 

The MHA has significant concerns regarding the nursing sensitive measures. Those in the nursing sensitive measure set that rely on administrative data are of questionable validity. While the use of administrative data may serve as a means to minimize data collection burden, the primary use of administrative data remains a means to create a bill not for the mining of quality improvement data. Other elements will require additional data collection burden that run counter to the interests expressed in this proposed rule and have a negative effect on hospitals’ ability to effectively use their human resources.

We believe that there are three main categories of measures of which a very small number rise to the level to be used for pay-for-performance programs. The Joint Commission has begun to carefully consider the validity of measures based on their intended use. These three categories are: basic quality improvement – measures that are good barometers for determining if change has been effective, but still contain a sufficient amount of noise to be able to directly link causality. Public reporting measures – these have significantly less noise but are still not as reliable in tying change to outcomes (e.g. smoking cessation for pneumonia). Pay-for-performance measures – these measures have strong evidence linking them to outcomes (e.g. aspirin at arrival for heart attack patients).

The MHA recommends that the CMS be judicious in the selection of additional measures. Hospitals spend an inordinate amount of resources responding to the mandates and requirements for the collection and reporting of data. Only those measures that can be reliably collected and have direct relationships to clinical outcomes should be moved forward. This is best done by limiting measures to those endorsed by the NQF.

No clear prioritization or framework for the further expansion of quality measurement  The proposed rule continues to add additional measures in an ad-hoc fashion. Without a prioritized, well-focused approach to the implementation of pay-for-performance measurement, there is little momentum that can be gained. The NQF has set out a revised framework under its national priority partnership. This set of national priorities provides a clear framework for the thoughtful implementation of quality measures. 

As stated previously, hospitals expend significant resources to collect and report data. The resources being used to collect these measures cannot be concurrently used to make needed change without a clear framework. By way of example, the current proposed rule sets forth a laundry list of measures that cover the gambit form cardiac surgery to nursing skill mix. If, instead, a focus is set on stroke care, specific measures that have a relationship to improved outcomes for a stroke patient could include a limited set of clinical operational measures that would guide improvement. 


The MHA recommends that the measures for the proposed rule only be done so in a thoughtful and related framework to improve care and outcomes for hospitalized patients.
DRGs:  HOSPITAL‑ACQUIRED CONDITIONS
(Federal Register Pages 24104 – 24106)
The DRA required CMS to identify by Oct. 1, 2007, at least two preventable complications of care that could cause patients to be assigned to an MS-DRG with a CC or MCC.  The DRA mandated that for discharges occurring on or after Oct. 1, 2008, the presence of one or more of these preventable conditions would not lead to the patient being assigned to a higher-paying DRG.  In the FY 2008 PPS final rule, the CMS adopted eight conditions for which it would no longer pay a higher DRG rate if the conditions were not present on admission (POA) and added two additional conditions and expanded one of the original categories in FY 2009.  

For FY 2010, the CMS does not any changes to the hospital-acquired condition (HAC) List.  The MHA supports the CMS’ evaluation of the current policy and believes a thorough program evaluation should be completed before the CMS considers adding any more hospital-acquired conditions.  In its evaluation, we encourage the CMS to explore how information learned from POA coding could be used to better understand and prevent certain HACs since improving care for patients should be the ultimate goal of this policy.  
Payment Changes Based on Present-on-Admission Coding.  A lower DRG payment results only when the selected HACs are the only CCs or MCCs present on the claim that cause the patient to be assigned to a higher MS-DRG.  (The CMS does not make a higher payment if the condition is coded on the claim with an “N” (not present on admission) or a “U” (medical record documentation is insufficient).  They believe medical record documentation will improve if lower payment from “U” occurs.  However, the reporting of POA indicators is evolving, and hospitals continue educate their staff and physicians on the required documentation without which present-on-admission reporting is impossible.  The MHA urges the CMS to reverse its position and pay for hospital-acquired conditions coded with the “U” indicator.  
Other Technical Clarifications.  The MHA requests that the CMS clarify how hospitals may appeal a decision under which a particular patient falls under the hospital-acquired conditions policy and is ineligible for a higher DRG payment.  A process for hospitals to appeal a decision about specific patient cases is essential to ensure accountability.  
WAGE INDEX
(Federal Register Pages 24159-24161)

In June 2007, MedPAC presented its preliminary findings regarding this issue which include replacing the current system with the information from the BLS.  For the key reasons below, the MHA opposes the CMS’ potential use of the BLS data as a basis for future wage index calculations:

· The BLS collects data from hospitals and other employers, with survey participation on a voluntary basis.  Under today's system, the S-3 wage index data is a mandatory part of the Medicare cost report and is subjected to desk review for 100 percent of PPS hospitals by the Fiscal Intermediaries (FIs) or Medicare Administrative Contractors.  The MHA believes that a voluntary system will lack the data integrity needed for a Medicare wage index system that distributes over $100 billion in Medicare payments annually.

· The 10 percent cliffs are subjectively set and setting the maximum difference at county lines is problematic as hospital labor markets don’t follow county lines.   

· The CMS would eliminate all geographic reclassifications.  This would devastate the rural referral centers (RRCs) whose pay rates for many jobs is competitive with urban Medicare wage indexes as supported by their hospitals’ average hourly wage which is significantly higher than most rural hospitals.   The MHA believes it is important that in any wage index system, the CMS continue to provide a mechanism which would allow a limited number of reclassifications for hospitals with labor costs atypical for their area. 

· The BLS does not include fringe benefits.  The MedPAC proposal would add hospital-only fringe benefits to the wage data collected by the BLS.  Combining data from two different sources raises inherent issues as to the comparability of each. The current Medicare wage index methodology utilizes the Medicare cost report schedule S-3 as the single data source, which results in reporting consistency.

· The BLS data is calculated only for two payroll periods (one in May and one in November), which has the potential of distorting wage information.  There are no assurances that the level or mix of staffing is constant between the two periods.
· The BLS imputes data for non-responsive employers.  The MHA is opposed to the use of imputed data which is inappropriate for developing Medicare wage indexes. 

· There is automatic distortion within the BLS data caused by varying mixes of part-time versus full-time employees throughout the country.  The BLS does not adjust for the lower pay rates of part-time employees compared to full-time employees.  As a result, areas of the country that have a higher usage of part-time employees will be unfairly disadvantaged under a BLS-based wage index.

· The BLS calculates data based on an average hourly wage but does not account for differences in work-day, 7 ½ versus 8 hours.  Since the standard workday varies throughout the Unites States, this would result in miscalculating the average hourly rate.  
· The BLS data is confidential and not transparent. Under the current process, hospital wage index data is released by the CMS in October, February and May.  We believe that hospitals and others should have the same level of transparency under any revised wage index system as currently available.  In addition, transparency in both pricing and quality continues to increase in the healthcare industry and we believe it would be contrary and inappropriate for the CMS to develop a process that moves from transparency to secrecy.
· Participation in the BLS data is voluntary from BLS selected institutions. Under the current methodology, hospitals that don’t report accurate data risk a wage index that is incorrect.
The MHA believes the CMS should continue to collect hospital-specific wage and benefits data on an annual basis while continuing to evaluate other alternatives that would minimize variation and volatility in the wage index.   Further, any alternative to the current process should use hospital-only information.
WAGE INDEX GEOGRAPHIC RECLASS THRESHOLD
(Federal Register Page 24149)

For  FY 2010 and subsequent years, the CMS proposed to modify the threshold for the comparison of a hospital’s average hourly wage to that of the area to which the hospital seeks reclassification to 88 percent for urban hospitals (up from 84 percent) and 86 percent for rural hospitals (up from 82 percent).  In addition, the CMS also proposed to change the threshold for group reclassifications from 85 percent to 88 percent.  This change makes it harder for hospitals to qualify for reclassification to another labor market area.  We understand that the CMS is concerned about the significant number of hospitals that apply and are approved for geographic reclassifications.  However, we are concerned a mathematical response versus a policy supported change may prevent some reclassifications that are truly warranted 
As described in our comment letter regarding the FY 2009 IPPS proposed rule, the MHA opposes this policy change.  Although the CMS went forward with its proposal, the MHA opposes higher thresholds for reclassification, thereby making it more difficult for hospitals to qualify.  Making these revisions without including additional funding simply moves the system’s deficiencies around, rather than eliminating them.  Instead, the MHA urges the CMS to continue its study of the wage index in favor of future changes that create a more equitable system and recognizes wage variation at hospitals.
Recognize pension costs for wage index purposes based on GAAP (regardless of funding).
In March 2008, the CMS issued a new "clarification" of policy in transmittal 436 to the PRM which "clarified" that GAAP, was not acceptable for Medicare pension cost reporting purposes (Section 2140.2 – 2140.3 and 2140.6 – 2142.6).

 The MHA urges the CMS to restore the policy originally published in the Sept. 1, 1994 Federal Register (p. 45357) that specified that hospitals to recognize pension and post retirement expense using Generally Accepted Accounting Principles (GAAP) for inclusion in "wage related costs" for purposes of computing wage indexes, regardless of funding status.  Since 2005, the CMS has required that defined benefit pension and post retirement benefits must be "funded" before such costs are includable as a wage related cost.  The MHA believes this is an inappropriate interpretation since the Sept. 1, 1994, Federal Register clearly established the policy of using GAAP regardless of funding status to recognize these costs
This "clarification" altogether forbids the use of GAAP for Medicare cost reporting on Worksheet A.  Transmittal 436 made no reference to the wage index, and cannot be read to apply to wage data reporting in Worksheet S-3 Part II without directly contradicting the above-referenced 1994 guidance.  Nonetheless, in May 2008, CMS revised the S-3 instructions applicable to wage related costs (Section 3605.2 of the PRM-II) as follows:

Impact of "requiring funding" for recognition in the wage index during the recession.

As a result of the current economic crisis and significant decline in stock portfolios, almost all defined-benefit pension plans (hospital and non-hospital) are currently underfunded.  The CMS policy of requiring funding to include pension and post-retirement benefits to be included as wage-related cost creates a dilemma for the hospital to either fund these plans to preserve the Medicare wage index or use the funds to invest in technology, plant or other needed improvements, or avoid staffing reductions.
The MHA urges the CMS to immediately return to the 1994 policy of recognizing pension and post retirement benefits under GAAP, regardless of funding status for FY 2011 and future wage indexes.  In addition, consideration should also be given to implementing this change for FY 2010 even if it results in a delay in the publication of final wage indexes.  The CMS should ensure this policy is consistently applied to all hospitals for FY 2007- FY 2009
CAPITAL Inpatient PPS 
(Federal Register Pages 24252-24254 & 24197)

Medicare is required to pay for the capital-related costs of inpatient hospital services which include depreciation, interest, taxes, insurance and similar expenses.  This is done through a separate capital PPS.  Capital PPS payments also are adjusted for indirect medical education (IME), disproportionate share hospital and outlier payments.

In the FY 2008 final rule, the CMS adopted a policy to eliminate the IME adjustment to teaching hospitals.  In FY 2009, teaching hospitals were to receive 50 percent of their capital IME adjustment, and in FY 2010 and beyond, the adjustment was to be eliminated.  Subsequently, the ARRA reversed the FY 2009 cut. 
Elimination of the IME adjustment will reduce payments to Michigan’s 45 teaching hospitals by $26 million in FY 2010.  These cuts are based solely on the discretion of the administration with no congressional direction.  Capital payments are projected to decrease by 4.8 percent.  According to MedPAC, overall Medicare margins for teaching hospitals were 1.1 percent in FY 2007, and the commission projects that overall Medicare hospital margins will continue to decline in FYs 2008 and 2009.  Teaching hospital margins will likely be negative or barely positive in FY 2009.  Given these margin projections, as well as the current economic crisis and individuals losing health insurance coverage-yet still seeking care at hospitals, mitigating these cuts would maintain the CMS commitment to providing funding for residency training.  Accordingly, the MHA urges the CMS to reverse its elimination of the capital IME adjustment.
GRADUATE MEDICAL EDUCATION PAYMENTS

(Federal Register Pages 24191 – 24192)
The rule proposes to “clarify” the definition of new medical residency training programs for the purposes of determining Medicare payments.  With limited exceptions, the Balanced Budget Act of 1997 capped the number of residents that Medicare will recognize for direct graduate medical education (DGME) and IME at a teaching hospital’s 1996 level.  An adjustment to this cap is allowed for hospitals that establish new medical residency training programs.  

Current regulations define a new program as “a medical residency that receives initial accreditation by the appropriate accrediting body or begins training residents on or after January 1, 1995.”  In this proposed rule, however, the CMS states that even though an accrediting body (such as the Accreditation Council on Graduate Medical Education) grants an “initial” accreditation, or reaccredits a program as “new,” it is not necessarily sufficient for the CMS to consider the program new and thus increase the hospital’s resident cap.  The CMS states that the residency program must be accredited “for the first time,” and not be a program that existed previously at the same or another hospital.  The CMS will evaluate whether a program is truly new by looking beyond an accreditation decision to other “supporting factors,” which include, but are not limited to, whether the new program has a new program director, new teaching staff and new residents. 

The MHA believes the CMS’ proposed change is not a “clarification,” but a major change to long-standing agency policy.  While the CMS is not changing the regulatory language, the agency is changing the meaning of that language.  Medical residency training programs will no longer be able to qualify as new by meeting the literal wording of the regulation (initial accreditation by the appropriate accrediting body); instead, they will have to meet new and ambiguous criteria in the form of “supporting factors.” 
This policy change may be applied retroactively.  By indicating that this is a “clarification” in policy, we are concerned that the CMS move retroactively imposes this interpretation of “supporting factors.”
The MHA recommends that the CMS establish a definitive, prospective process whereby hospitals will know whether a new residency program qualifies as “new” and, thus, is eligible for Medicare DGME and IME funding.  We strongly urge the CMS to withdraw this confusing, arbitrary, retrospective “clarification” as to what constitutes a new medical residency program.  

MEDICARE-DEPENDENT AND SOLE COMMUNITY HOSPITALS

(Federal Register Pages 24183 – 24185)
Under the IPPS, certain payment protections are provided to Medicare-dependent hospitals (MDHs) and sole community hospitals (SCHs).  MDHs are paid the highest of their PPS payments plus 75 percent of the difference between their PPS payments and their hospital-specific rate from 1982, 1987 or 2002, adjusted for inflation, for their inpatient operating costs.  SCHs are paid the highest of their PPS payments or their hospital-specific rate from 1982, 1987, 1996 or 2006, adjusted for inflation, for their inpatient operating costs.  

In this rule, the CMS states that it will apply a cumulative, retroactive budget-neutrality adjustment to FY 2002-based MDH hospital-specific rates.  Specifically, it will apply budget-neutrality factors from FYs 1993 through 2002, which had not previously been built into these rates.  Although the CMS will not retroactively adjust MDH payments, it will apply this new adjustment for discharges occurring on or after Oct. 1, 2009.  As a result, FY 2002-based MDH hospital-specific rates are lowered by 1.7 percent, affecting 50 MDHs and cutting their payments by approximately $6 million in FY 2010.
In addition, in instructions to its FIs, the CMS applies retroactive budget-neutrality factors from FYs 1993 through 2006 to the FY 2006-based SCH hospital-specific rates.  This policy lowers FY 2006-based SCH hospital-specific rates by 2.3 percent, affecting all 228 SCHs and cutting their payments by approximately $81 million in FY 2010.
While the CMS states that application of these retroactive budget-neutrality factors is necessary to meet the statutory requirement that DRG reclassification changes and recalibration of relative weights are budget neutral, we believe this is retroactive rulemaking.
We request that the CMS reverse its decision to apply a cumulative, retroactive budget-neutrality adjustment to FY 2002-based MDH hospital-specific rates.  We also request that the CMS revise its instructions to the FIs on calculating the FY 2006-based SCH hospital-specific rates so that these rates do not include a cumulative, retroactive budget-neutrality adjustment.  Application of these adjustments is mathematically incorrect and improperly cuts operating payments to almost 300 MDHs and SCHs by about $90 million in FY 2010.
HOSPITALS EXCLUDED FROM THE PPS
(Federal Register Pages 24202-24205)

Payment for Clinical Diagnostic Laboratory Tests Furnished by CAHs.  The Medicare Improvements for Patients and Providers Act of 2008 provided that clinical laboratory services furnished by a CAH would be reimbursed 101 percent of costs.  The CMS indicated the patient is considered to be receiving services directly from the CAH if the patient received outpatient services in the CAH on the same day the specimen was collected or if the specimen was collected by an employee of the CAH.  In either case, the individual would not need to be physically present in the CAH at the time the specimen was collected.  If the patient is physically present in the CAH or a facility that is provider-based to the CAH at the time the specimen is collected, neither of the above two conditions needs to be met.

We support the CMS’ proposed implementation of this provision, but ask that the agency clarify two aspects of its proposal.  First, we ask CMS to state that if the patient for which the laboratory services are performed is in a facility that is not provider based to the CAH, the CAH will still receive 101 percent of costs for these services, as long as the patient received outpatient services in the CAH on the same day the specimen was collected or an employee of the CAH collected the specimen.  Second, we request CMS state that employees of CAHs’ provider-based facilities are considered employees for purposes of this policy.  That is, we would like clarification that CAHs will still receive 101 percent of costs for clinical laboratory services if the specimen was collected by an employee of a CAH’s provider-based facility.  We believe there is potential for confusion on these aspects of the policy.  

CAH Optional Method of Payment for Outpatient Services.  The CMS proposes to change the manner in which “Optional Method” or “Method 2” payments to CAHs are made.  Currently, under Method 2, CAHs are reimbursed 101 percent of their costs for outpatient CAH services and 115 percent of the allowable amount under the Medicare Physician Fee Schedule for professional services.  However, the CMS indicates that the statute calling for these payments does not specify that CAHs be reimbursed 101 percent of their reasonable costs for outpatient services.  Therefore, the rule proposes to reimburse CAHs electing Method 2 at 100 percent of their reasonable costs for outpatient CAH services instead of at 101 percent of their reasonable costs for outpatient services.  
This proposed change to Method 2 payments goes directly against the intent of Congress.  Section 405(a) of MMA increased CAH reimbursement for outpatient services from 100 percent to 101 percent of reasonable costs.  While the statutory language of the MMA erroneously did not specify that CAHs electing Method 2 also should be reimbursed 101 percent of reasonable costs, the accompanying conference report makes it abundantly clear that it was Congress’ intent to do so.  Specifically, in summarizing the present law, the conference report references both types of payment methods, stating that CAHs may elect either “cost-based hospital outpatient service reimbursement or an all-inclusive rate, which is equal to a reasonable cost reimbursement for facility services plus 115 percent of the fee schedule payment for professional services.”  In summarizing the conference agreement, the report more generally refers to CAH payments, stating that “outpatient…services provided by a CAH will be reimbursed at 101 percent of reasonable cost.”  The summary of present law draws a distinction between the traditional method of payment and Method 2, but the summary of the conference agreement does not – making it clear that the conference agreement applies to both methods of payment.  
The AHA estimates that CMS’ proposal will cut payments to CAHs by $22 million in FY 2010 – a significant impact for these small hospitals.  The MHA urges the CMS to withdraw its proposal which would reduce CAH payments from 101 percent to 100 percent of reasonable costs under the Optional Payment Method.  
Provider-based Status for CAH-based Clinical Diagnostic Laboratory Facilities.  In the rule, the CMS proposes to require facilities furnishing only clinical diagnostic laboratory tests that operate as part of a CAH to meet applicable provider-based criteria in order for the CAH to be paid for the services furnished at those facilities at 101 percent of reasonable costs.  If these facilities were subject to provider-based rules, they would have to meet the distance requirement that is applicable to CAHs – that is, they would have to be located more than 35 miles from a hospital or another CAH (or more than 15 miles in areas with mountainous terrain or only secondary roads).

This distance requirement is problematic.  Specifically, hospitals that are deemed as CAHs using the “necessary provider” provision are not required to meet CAH distance requirements and are therefore less than 35 (or 15, if applicable) miles from another hospital.  However, for a laboratory facility to obtain provider-based status, it must be 35 (or 15) miles from another hospital.  Therefore, a facility that is on the campus of a “necessary provider” CAH would be unable to meet this distance requirement and unable to obtain provider-based status and receive cost-based reimbursement.  As a result, these facilities may close, decreasing beneficiary access to these essential services.  

In addition, any CAH provider-based department that was established after January 1, 2008 must be 35 (or 15) miles from another hospital.  However, because laboratory facilities were not previously subject to provider-based rules, CAHs may have established facilities after January 1, 2008 that do not meet this distance requirement, and thus would be unable to receive cost-based reimbursement.  

As a result, the MHA opposes requiring laboratory facilities that operate as part of a CAH to meet applicable provider-based criteria in order for the CAH to be paid for the services furnished at those facilities at 101 percent of reasonable costs and urge the CMS to drop any further consideration of this requirement.  If the agency chooses to move forward with its consideration of this requirement, we urge the CMS to recognize the conflicts this change would create and allow CAH laboratory facilities that otherwise meet the provider-based rules and were operating in their current location prior to FY 2010, or were under development at that time, to be granted provider-based status without regard to the 35 (or 15) mile requirement.  

The CMS also must specify an effective date of the proposal.  To allow CAHs adequate time to obtain provider-based status without receiving payment cuts in the form of lab fee schedule payments, the effective date should be no earlier than cost reporting periods beginning on or after Oct. 1, 2010.  

NEW TECHNOLOGY 
(Federal Register Pages 24127 – 24137)

Section 503 of the MMA provided new funding for add-on payments for new medical services and technologies and relaxed the approval criteria under the inpatient PPS to ensure that it would better account for expensive new drugs, devices and services.  However, the CMS continues to resist approval of new technologies and considers only a few technologies a year for add-on payments.  Further, in FY 2009, the agency approved only one application.  The MHA also is disappointed that the CMS did not propose to increase the marginal payment rate to 80 percent rather than the current 50 percent, consistent with the outlier payment methodology, as we previously requested.  Consistent with our FY 2009 comments, the MHA recommends that the CMS increase the marginal payment rate to 80 percent rather than 50 percent, consistent with the outlier payment methodology. 
Again, the MHA appreciates this opportunity to provide comments to the CMS regarding this proposed inpatient rule and urge you to please take them into consideration.  We believe our suggested modifications will result in positive changes for hospitals and the Medicare beneficiaries they serve.  If you have questions on this comment letter, please contact me at 
(517) 703-8603 or mklein@mha.org.

Outlier Threshold
(Federal Register pages 24245-24248)
The CMS proposes to increase the outlier threshold by 21 percent from the current $20,045 to $24,240 in FY 2010 in order to maintain IPPS outlier payments at the 5.1 percent targeted amount.  According to the CMS, in FY 2008, 4.8 percent of total payments were actually made for outliers.  Currently, for FY 2009, the CMS estimates that outlier payments will represent 5.4 percent of total IPPS payments.  As a result, the CMS is basing the higher threshold for FY 2010 on the FY 2009 projection, arguing that the projected overpayment in FY 2009 requires an increase in the FY 2010 threshold to avoid additional overpayments in FY 2010.  The MHA strongly opposes the CMS’ use of 2009 projections for determining the 2010 cost outlier threshold.  Instead, the MHA urges the CMS to use the actual 2008 payments.  Underpayments in 2008 indicate the proposed increase in the 2010 outlier threshold is overstated. 

Sincerely,
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Marilyn Litka-Klein

Vice President, Health Finance 
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